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Employee share ownership plans: Evaluating the role of tax and other factors using
two case studies — Andrew Barnes, Tanya Josev, Jarrod Lenne, Shelley Marshall,
Richard Mitchell, lan Ramsay and Cameron Rider

Employee share ownership (ESO) has recently been the subject of significant public policy
debate in Australia and internationally. In these debates, ESO plans are usually said to be
implemented for a variety of reasons including alignment of employer and employee
interests, increased employee productivity, improved workplace harmony, and increased
employee remuneration. This study explores, through case studies of ESO plans at two
Australian companies, three key issues relevant to the implementation of, and the policy
and regulation applicable to, ESO plans. These issues are: (1) whether ESO plans better
align the interests of employees with those of their employer, leading to better enterprise
performance; (2) whether the objectives of companies in implementing ESO plans are
primarily “ownership objectives”, “remuneration objectives” or “workplace change
objectives”; and (3) whether the concessional taxation treatment of ESO plans provides an
incentive for the implementation of plans in a way that leads to improved enterprise
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The indemnity: It’s all in the drafting — Nuncio D’Angelo

The word “indemnity” is a term of broad meaning embracing a wide range of possible
structures. It does not describe a single, specific and universally recognised document with
defined and certain characteristics and remedies (unlike, say, a letter of credit or even a
guarantee). Indemnities are frequently used in Australian commerce, and yet wide usage
has not generated a common understanding or approach. A precise meaning seems to have
evaded consensus, despite much judicial and academic discussion. This article does not
seek to provide a conclusive definition. Rather, by addressing a number of key issues, the
objective is to show that the negotiation and drafting of indemnities is critical in
determining fundamental matters like the scope of the protection offered the indemnified
party (and the corresponding scope of liability of the indemnifier), the type of action the
indemnified party must take to make a claim and, consequently, the amount it may
ultimately recover. These matters are perhaps more complex than many would suspect,
and uninformed drafting can lead to unexpected consequences. Arising out of the
discussion are lessons on how to negotiate and draft better indemnities. .............cccceceennenee. 93

Can the common law obligation of good faith be contractually excluded? — Bill Dixon

Academic discussion about the meaning and content of the implied common law
obligation of good faith continues to flourish. However, relatively little attention has been
paid to the drafting implications of the implied obligation, and, in particular, whether it is
possible to successfully exclude the implied obligation by contractual provision. This
article analyses a range of possible judicial responses to this issue in the context of
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differing commercial contractual provisions. The article seeks to demonstrate that a
majority of Australian lower court decisions are consistent with the underlying basis of the
good faith obligation being the reasonable expectations of the contractual parties and
considers the wider implications this holds for those drafting commercial
AOCUMENEALION. ...euevieiiiiiieiiieeteete ettt ettt ettt ettt e b e e sae e et e e s bt e sat e ebeessbeeabe e beesanesaneens

Sustainable development law and the mining sector — Meg Lee

“Sustainability law” is an emerging and evolving area of law. This article focuses on its
emergence in and application to the mining sector as “soft law” and “hard law” at both the
Australian and international levels. It concludes that the legislature and some members of
the judiciary are giving increasing attention to sustainable development principles and that
any remaining laggards in the mining sector will soon be compelled to turn their minds to
sustainable development and the downstream impacts of their activities. ..........ccceevverenenne

CONTRACTS AND RESTITUTION - Sharon Erbacher

I’ll be back: Unresolved issues in assigning termination clauses — Pacific Brands
Sport & Leisure Pty Ltd v Underworks Pty Ltd ...............coocoiiiiiiiniiie,
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australian Business Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to ablr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email, please
confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing
address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.
Manuscript
e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
* Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.
e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
* Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews.
An abstract of 100-150 words is to be submitted with article manuscripts.
* Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.
* Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.
e This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each
article is, prior to publication, reviewed in its entirety by a suitably qualified expert who is independent of the author.
Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:
* Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than
as a footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.
* Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.
* “At” references should only refer to the best available citation, eg Mabo v Queensland [No 2] (1992) 175 CLR 1 at
34; 66 ALJR 408; 107 ALR 1.
* Where only a media neutral citation is available, “at” references should be to paragraph, eg YG v Minister for
Community Services [2002] NSWCA 247 at [19].
* For international cases best references only should be included.
3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
¢ In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.
5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
¢ In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and its
Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.
6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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