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When should competitors give their rivals access to services provided by facilities or
telecommunications services? An examination of Pt IIIA and Pt XIC of the Trade
Practices Act 1974 (Cth) and the potential role of s 46 – Ian B Stewart

Part IIIA of the Trade Practices Act 1974 (Cth) (the TPA) regulates access by competitors
to services provided by means of facilities which cannot be economically duplicated and
are of national significance. Part XIC of the TPA addresses the potential for
anti-competitive conduct in telecommunications services industries arising because
competitors in downstream markets depend on access to carriage services controlled by
incumbent operators. These regimes attempt to address bottleneck problems – where
competitors require access to a particular service provider’s service in order for there to be
effective competition in other dependent markets – while maintaining incentives for
investment in those facilities and networks. Section 46 of the TPA may provide an
alternative solution in the instances discussed herein. In the United States, bottleneck
problems have long been redressed by application of the refusal to deal doctrine under the
Sherman Act. American courts have sought to balance the notion that in general a supplier
is free to deal with whom it pleases with the recognition that exceptions to this principle
must be made in order to preserve or enhance competition. From these conflicting matters
evolved the essential facilities doctrine, a doctrine which has never been accepted in
Australia and which the United States Supreme Court has recently refused to endorse. In
this article, the rationale for access regulation is examined in the context of the competing
considerations, to which regard must be had in determining when competitors must share
their facilities or services with each other. ............................................................................ 322

Globalisation, international competitiveness and industrial relations reform: The
Australian experience – John HC Colvin and Ben Dudley

This article examines the impact that the forces of globalisation and international
competition have had on Australian labour market regulation and deregulation over the
course of the past 25 years. That impact has been heavily shaped by both traditional
Australian political sensitivities and Australia’s unique industrial and economic history.
The reform of the labour market has often been regarded as the final pillar of the economic
reform process, begun in the late 1970s, which focused on the conscious removal of
institutional inflexibilities, including in tariff structures, the exchange rate and the financial
services sector. The recent series of reforms to federal industrial legislation (and perhaps
most politically contentious) is the WorkChoices package, the third wave of industrial
reform that can be seen as an evolutionary development of the economic reform program.
The conclusion drawn is that globalisation and the need for Australian companies to
respond to the forces of international competition have formed, and will continue to form,
a significant part of the rationale for reforms to industrial and employment legislation in
Australia. In light of the shift in importance of industrial sectors in Australia over the last
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50 years, and the trend to globalisation for most sectors of the economy, this rationale for
industrial reform is neither surprising nor particularly partisan. The interrelationship
between globalisation and its effect on the Australian economy will continue to put
pressure on labour law and its institutions in the foreseeable future. .................................. 366

New tricks for an old tort: Liability for sucks.com blog websites under the tort of
injurious falsehood after Kaplan – Michelle Harper

In Kaplan v Go Daddy Group Inc [2005] NSWSC 636, the New South Wales Supreme
Court has granted an injunction to restrain the maintenance of a sucks.com blog website
based on the ancient tort of injurious falsehood. While the statement that a particular
business “sucks” may be false, it is questionable whether it is disparaging and made with
malice. In addition, the tort of defamation may not apply due to the public interest defence
and s 52 of the Trade Practices Act 1974 (Cth) may not apply to misleading or deceptive
statements that are not made in trade or commerce, even though these causes of action
usually have certain advantages over the tort of injurious falsehood. .................................. 385
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Guidelines for Contributors
Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australian Business Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to ablr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email, please
confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing
address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript
• Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.
• Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number

must be included with the manuscript.
• Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
• Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews.

An abstract of 100-150 words is to be submitted with article manuscripts.
• Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other

references. Excessive changes to the text cannot be accommodated.
• Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.

Other contributors receive a copy of the part to which they have contributed.
• All material published in this journal is refereed. Every manuscript submitted to the journal is subject to review by at least

one independent, expert referee.

Style
1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

• Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than
as a footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

• Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.

• “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at
34; 66 ALJR 408; 107 ALR 1.

• Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for

Community Services [2002] NSWCA 247 at [19].
• For international cases best references only should be included.

3. Legislation should be cited as follows:

Trade Practices Act 1974 (Cth), s 51AC. The full citation should be repeated in footnotes.
4. Books should be cited as follows:

Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.
• In footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:

Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.
• In footnotes do not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and its
Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:

Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and
include the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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