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Difficulties with indemnities between business entities — Daniel Gosewisch

Indemnity clauses are within the common contracting experience of Australian business.
Despite this commonality, there is little consistency in drafting, and their meaning is often
misunderstood. It is only once loss has been suffered that the difficulties associated with
indemnities become apparent. This article investigates the nature of these difficulties and
why they are so prevalent. Some problems relate to wrongdoing, but others are systemic
within the normal business environment. Despite attempts to apply special rules to
indemnities, the higher courts have restricted the remedies available to the use of
inflexible rules of construction. This restrictive approach leaves untreated the underlying
factors which cause the difficulties to arise, and remedial legislation only addresses those
difficulties related to WrongAOINE. ......ccoeovieiiiieiiee et 89

Decision-making by the Takeovers Panel in its first five years — Emma Armson

The Takeovers Panel reached its fifth anniversary of resolving takeover disputes in place
of the courts in March 2005. As a result, there has been a fundamental change to the
processes of dispute resolution in Australian takeover law. This article provides an
empirical analysis of the Panel’s decision-making over the five year period. It analyses
the decisions in relation to the material referred to, the areas of law and policy that have
been discussed and the circumstances in which the Panel has made declarations of
unacceptable circumstances and consequential orders. A number of interesting trends
emerge from this analysis, particularly in relation to the basis upon which declarations
and orders have been mMade. .........coceveriiiiiiiiiiiine s 105

Will apportionment of responsibility for misleading conduct erode the consumer
protection potency of the Trade Practices Act 1974 (Cth)? — Sharon Christensen and
Amanda Stickley

In the past arguments advocating the stemming of the ever arching reach of the
misleading and deceptive conduct provisions of the Trade Practices Act 1974 (Cth)
(TPA) by limiting damages awards to loss for which the contravenor is responsible, has
fallen largely on deaf judicial ears. While some members of the judiciary have advocated
a fair and just remedial response to misleading conduct based on responsibility of others,
while accepting responsibility should play an integral part, they have not been prepared to
take this step without express legislative authority. The landmark High Court decisions of
Henville v Walker (2001) 206 CLR 459; 182 ALR 37 and I&L Securities Pty Ltd v HTW
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Valuers (Brisbane) Pty Ltd (2002) 210 CLR 109; 192 ALR 1 rather than dampening past
criticisms added further impetus to the calls for legislative reform, which have been
answered by the introduction of the concepts of contributory negligence and proportionate
liability to the TPA. While the new provisions provide the courts with discretion to
distribute liability for loss based upon responsibility, the judicial attitudes expressed in
previous decisions raise new questions about how the existing consumer protection policy
of the TPA will interact with the new apportionment provisions. This article aims to
examine how, in light of past judicial utterances, a fair and just remedial response will be
maintained consistent with the consumer protection purposes of the Act. ................... 119

Civil penalties: Emphasising the adjective or the noun — Anne Rees

In this article the writer argues that recent civil penalty cases demonstrate that a hybrid
third way is evolving where the procedure shares some of the features of criminal and
civil proceedings. The writer notes the recommendation of the Australian Law Reform
Commission that Federal Parliament enact a Regulatory Contraventions Statute of general
application and argues that such a statute might assist to provide greater consistency and
clarity. The writer notes the debate about whether the courts’ approach is in line with
legislative intention, but argues that where there are substantive law protections such as
the privilege against a penalty, Parliament must do more than merely refer to the “rules of
evidence and procedure for civil matters” and must expressly abrogate these protections if
they are not to be available to defendants in such hearings. ...........cccccooieiiiiiiinnnne 139

COMPANY LAW AND SECURITIES
Auditor independence and criminal liability under CLERP 9 ....................... 156

RESTRICTIVE TRADE PRACTICES
New guidelines for the debt collection industry ...............ccccocceiviniininiininn 165
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australian Business Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to ablr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.thomson.com.au/support/as_contributors.asp. If you submit your contribution via email, please confirm
that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing address
noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All material published in this journal is refereed. Every manuscript submitted to the journal is subject to review by at least
one independent, expert referee.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e (Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit http://www.thomson.com.au/legal/ or contact the Production Editor.
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