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Chasing the golden goose: A legal approach to sports accessing gambling revenue —
Ben Sellenger

The sports betting market in Australia is undergoing a period of unprecedented growth.
However, Australian sports, whose “product” forms the basis of such wagers, do not at
present benefit financially from this boom. Many international sporting bodies have
negotiated commercial outcomes with gambling operators to access the sports betting
revenue stream. Other countries, like New Zealand, have legislated for returns from sports
betting to the respective sports. Whilst Australia has not been completely idle in
investigating its options in accessing these revenues, to date major inroads have not been
made. Notwithstanding the fact that it remains open for Australian sports bodies to
commercially negotiate sports betting returns with independent gambling operators, or
alternatively lobby government to access these returns, this article seeks to ascertain
whether, outside these options, there is a sustainable legal basis upon which a sports body
may lay claim to sports betting revenue from wagering on their sport, or through which
the sports body may otherwise prevent such wagers taking place. ..........ccccoeceeeeereeiienenne. 7

Reconsidering the public benefit test in merger analysis: The role of “pass through”
—Joshua S Gans

In recent times, courts in Australia and New Zealand have endorsed a total welfare
standard for evaluating the competitive effects of mergers and weighing these against
possible public benefits (including returns to shareholders). Here I argue that to achieve a
goal of maximising total welfare, a consumer welfare standard (and weighing the pass
through of benefits to consumers) may be more appropriate for regulators and the courts
as it provides better incentives for industry participants to propose mergers and
undertakings that maximise total Welfare. ...........ccoccoeiieiinieiiniee e 28

The public benefit standard for merger authorisations — Stephen P King

As a result of the Qantas/Air New Zealand Australian Competition Tribunal
determination, a variety of different approaches in evaluating the public benefits and
anticompetitive detriments arising from a merger are currently being debated. Antitrust
economists are increasingly questioning the practical implications of the traditional total
welfare standard for merger analysis, spurring approaches such as the Consumer Welfare
Standard. But while the economic justification for such an approach provides a useful
insight into merger evaluation, it has limited practical appeal in its pure form. This
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commentary (delivered in response to a paper by Joshua Gans published in this issue of
the Review) presents an alternative approach — referred to as the Public Benefits Standard
— that has uniquely developed in Australia under the authorisation procedures embodied
N the Trade PractiCes ACE. ......ccueviririririnieiieieteese ettt st 38

Comments on Professor Joshua Gans’s presentation “Reconsidering the Public
Benefit Test” — Paul Hughes

For some years, there has been a debate as to whether consumer welfare or total welfare is
the appropriate standard for assessing claims that proposed transactions would produce
public benefits. Professor Gans, in his article published in this issue of ABLR, offers a
fresh and useful approach to the subject inspired by the welfare economics literature. This
article seeks to show, however, that his proposed test defies practical application and does
not square with our statutory tests. It is suggested that the Australian Competition
Tribunal’s reasons in Qantas confirm a sensible approach to authorisation assessments
and the analysis of competitive dyNamics. ..........ccoeveevieriierienieriieee et 49

Deterring promoters of tax exploitation schemes: Lessons from continuous
disclosure — Rachel Tooma

Draft legislation designed to deter promoters of tax exploitation schemes proposes similar
civil penalties to those currently used to deter breaches of the continuous disclosure
regime. Under both civil penalty regimes, the government may seek court ordered fines
and injunctions, and may accept voluntary undertakings. However, the Australian
Taxation Office, unlike the Australian Securities and Investments Commission (ASIC), is
not granted the power to issue infringement notices. ASIC first issued an infringement
notice in August 2005, a little over a year after the introduction of infringement notices. A
comparative analysis of the civil penalties for breaches of the continuous disclosure
requirements with the proposed civil penalty regime for the deterrence of promoters of tax

exploitation schemes is therefore timely. ..........cccovveriiiieiiniiee e 58
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Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australian Business Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to ablr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email,
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Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All material published in this journal is refereed. Every manuscript submitted to the journal is subject to review by at least
one independent, expert referee.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e (Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
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6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
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