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The uncertain application of competition law in health care markets — Stephen
Corones

Increasingly, competition and an expanded private sector are seen as having an important
role to play in reducing costs and improving efficiency in health care markets.
Competition and economic efficiency are two separate concepts for the purposes of the
Trade Practices Act 1974 (Cth). This article draws attention to a number of market
failures and imperfections in health care markets which are likely to have a bearing on
conventional competition analysis. The existence of these market failures such as
imperfect information, agency relationships and the role played by government
intervention in occupational licensing for health care professionals and the regulation of
pricing through the Medicare rebate schedule, may impede competition on the merits. In
some cases these market imperfections give rise to inefficiencies that can only be cured
by professional intervention to protect consumers. They are, however, a matter of degree.
Each case calls for an analysis of the extent to which the particular health care market
departs from the neoclassical economist’s ideal. This article considers the way in which
the courts, the Tribunal and the ACCC have applied conventional competition analysis in
recent health care cases and examines the categories of market defects that may justify
professional intervention to give effect to improvements that qualify for
AUEROTISALION. .evviuiiiiieiiiiinicieterc ettt ettt sttt st st 407

Exemplary damages for breach of fiduciary duty — Jeremy Birch

Exemplary damages are awarded in response to torts where the defendant’s conduct
requires either punishment or deterrence and the quantum of compensatory damages is
inadequate to fulfil this need. Exemplary damages have never been awarded for breach of
fiduciary duty in Australia. This article argues that the rationales that underpin exemplary
damages, principally deterrence and punishment, are consistent with Australian courts’
equitable jurisdiction to award damages. Furthermore, it is submitted that the extension of
exemplary damages to breach of fiduciary duty can be made on a principled basis that
fills a gap in equity’s remedial arsenal without creating any legal anomaly. To allow
exemplary damages for grossly dishonest and deceptive breaches of fiduciary duty would
serve to mould a more coherent, logical and effective system of remedial responses in our
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Customer testimony and other evidence in Australian antitrust assessments —
searching for the oracle — Caron Beaton-Wells

In United States of America v Oracle Corporation 331 F Supp 2d 1098 (ND Cal 2004)
the United States Government failed in its bid to enjoin the acquisition by Oracle
Corporation of one of its largest rivals, PeopleSoft Inc, under the antitrust laws of that
country. To a significant extent, the government’s failure was attributable to weaknesses
in its evidentiary case. In particular, the court was not persuaded by the testimony of
software customers, called as witnesses to express a view on the scope of the relevant
market and the likely anticompetitive effects of the proposed acquisition in that market.
The approach taken by the court to the customer testimony, as well as to expert evidence
adduced in the proceeding, provides useful insights for those dealing with Australian
merger cases under the Trade Practices Act 1974 (Cth). These insights will be relevant to
litigation in the Federal Court, as well as to decisions made by the Australian Competition
and Consumer Commission and the Australian Competition Tribunal in relation to the
clearance and authorisation of merger proposals. .........cccceeieriereierenieneeeeeeeeene 448

Bob McComas and the Trade Practices Commission: Doing it his way — Stephen
Corones, David Merrett and David Round

As part of a wider research project on the history of competition law and its enforcement
in Australia from 1973 to 2003, the authors interviewed the four Chairmen who guided
the Trade Practices Commission and the Australian Competition and Consumer
Commission over this period, in order to get their views of their role in its history. Given
the untimely death on July 27 2005 of Bob McComas, the second Chairman who held
office for three years from February 1985 to February 1988, it was thought fitting to
publish a brief record of parts of the interview with him (which took place on 24 January
2005), in which Bob discussed the background, agenda, legacies and disappointments of
his term in office. He was contemplating writing his memoirs, and so he had thought in
detail about many of the issues raised during the interview. He regarded himself as
significantly different from the other three Chairmen, and made no apologies for his
relatively non-litigious approach to preserving the competitive process in Australian
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australian Business Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to ablr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email,
please confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the
mailing address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All material published in this journal is refereed. Every manuscript submitted to the journal is subject to review by at least
one independent, expert referee.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e (Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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