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Compliance committees under the Managed Investments Act 1998 (Cth) -
Grant Moodie and Ian Ramsay

Retail managed investments schemes operating in Australia are regulated under the
Corporations Act through financial services licensing in conjunction with the imposition
of statutory duties on scheme operators and their officers. Compliance committees and
compliance plans are important parts of the regulatory platform. The compliance
committee, similar to the operation of the audit committee in relation to a company, is
intended to serve as the primary monitoring and reporting intermediary between the area
performing the compliance function and the board of the scheme operator. This article
draws upon data from the Australian Bureau of Statistics, the Australian Securities and
Investments Commission and other bodies as well as interviews with industry participants
to examine the operation of compliance committees in practice. .........c..coceveereeeene 167

When is bundling illegal in Australia under s 46 or s 47 of the Trade Practices Act
1974 (Cth)? — Ian Wylie

Bundling is ubiquitous and of concern to competition regulators. It has, however, received
little attention in academia or the courts compared to its prevalence in commerce and the
attention which has been directed to related predatory conduct. This article examines the
current Australian law and surveys economic and legal theory in other jurisdictions, in
particular the intersection between bundling and predation which may arise when
powerful firms provide package discounts. It goes on to identify whether there is or can
ever be a “bright line” test of illegality for bundling, to suggest when bundling should be
a matter for antitrust concern and as a practical matter when it is likely to contravene the
Trade Practices Act. It concludes in advocating a conservative approach to the assessment
Of likely CONtraventioN. .........ccocieiiieiieiieiee ettt 190

What is the content of the common law obligation of good faith in commercial
franchises? — Bill Dixon

This article examines how lower courts in Australia have given content to the implied
common law obligation of good faith in contractual performance and enforcement in the
context of franchise relationships. Specifically, observations are made concerning the
impact of the implied obligation on commercial franchisors. While commercial
franchisors are not obliged to put aside self-interest, it will be demonstrated that due
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regard must be paid to the reasonable expectations engendered by the franchise
relationship to avoid allegations of acting in a manner contrary to the implied obligation.
Finally, it is suggested that the conclusions reached in the franchise context are consistent
with the more general trend of recent Australian lower court authority, namely, that the
content of the implied good faith obligation is increasingly likely to be based on the
reasonable expectations or legitimate interests of the contractual parties. .................... 207

Predatory lending — Justin Malbon

This article critiques mechanisms for dealing with predatory lending. An historical outline
is provided of regulatory attempts for dealing with predatory lending practices. Interest
rate caps and debt moratoriums (including bankruptcy) have been used for thousands of
years. The establishment of charitable lending institutions and building societies are more
recent innovations developed over the past few centuries. Modern innovations critiqued in
this article include consumer education programs and the requirement for pre-contractual
information disclosure. This article argues that pre-contractual disclosure is failing as a
regulatory mechanism because it only partially aligns with classical contract and
economic theory, which it purports to underpin. That is, pre-contractual disclosure
requirements are based on the assumption that providing borrowers with information
about loans will promote a more competitive market. However, no real incentives are
provided to the lender to ensure that the disclosure is clear, comparable and meaningful.
This article proposes regulatory reforms to give incentives for clearer disclosure of loan
terms to potential borrowers than presently eXist. ........c.coceeverererenieneneneeeeeee e 224
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australian Business Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to ablr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email,
please confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the
mailing address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All material published in this journal is refereed. Every manuscript submitted to the journal is subject to review by at least
one independent, expert referee.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e C(Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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