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Commercial in Confidence and public accountability: Achieving a new balance in
the contract State — Moira Paterson

Because Commercial in Confidence is ill defined and poorly understood, it has the
potential to undermine the operation of traditional accountability mechanisms. This
article explains why it is that Commercial in Confidence claims may pose a
substantial threat to public accountability. It suggests that what is required is a
clarification of the circumstances in which confidentiality should take precedence over
the need for accountability, and also the introduction of measures, including effective
implementation of properly drafted guidelines and positive disclosure requirements to
ensure that confidentiality clauses and undertakings are used only where absolutely
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The decision of the High Court in Rural Press: How the literature on credible
threats may have materially facilitated a better decision — Joshua S Gans, Rajat Sood
and Philip L Williams

The decision of the High Court in Rural Press found that Rural Press and Bridge did not
take advantage of their market power in issuing a threat to Waikerie to withdraw from the
Murray Bridge market. The High Court adopted the reasoning of the Full Federal Court in
finding that the threat was credible because any firm with the material and organisational
assets of Rural Press and Bridge would have found it profitable to enter the Riverland
market. The game theoretical literature on the credibility of threats demonstrates that this
logic is flawed in that only non-profitable entry would have given credibility to the threat.
In addition, that literature shows how the ACCC might have gone about trying to satisfy
the courts that the conduct of Rural Press and Bridge might have constituted a taking
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Super blooper? Time to halt the superannuation juggernaut? — Rami Hanegbi and
Mirko Bagaric

The superannuation industry has increased almost exponentially in Australia over the past
decade. The main reason for this is because government regulation compels employers to
pay a fixed portion of employees’ salary towards superannuation. In this article we
suggest that the unremitting government policy of coercing money towards
superannuation is flawed. Superannuation is wrong at two levels. First, on an economic
analysis, the evidence does not suggest that (i) individuals who invest in superannuation
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are necessarily better off than those who apply their income elsewhere; and (ii) there is no
evidence that absent a coercive superannuation scheme the government will be unable to
sustain people into their old age. Second, at the human and societal level, studies of
human well-being show that coercing people to make spending decisions is inimical to
human happiness. People flourish best when they are in control of their activities,
including their finances. Left to their own devices, many people will not save for a rainy
day; however, on balance it is probably better off to be a bit poorer in retirement than to
have been deprived of the opportunity to spend 9% of one’s income over the period of
one’s working life — when one’s needs are the greatest. Compulsory superannuation
should be abolished. Money currently paid as a compulsory superannuation contribution
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australian Business Law Review, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont, NSW 2009
(courier) or by email to ablr@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded via the
internet at http://www.lawbookco.com.au/authorsupport/d_authorJournals.asp. If you submit your contribution via email,
please confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the
mailing address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.

Manuscript

e Manuscript must be original, unpublished work that has not been submitted for publication elsewhere.

e Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript.

e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.

e Manuscript should not exceed 10,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.

e Proof pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes to the text cannot be accommodated.

e Contributors of articles receive 25 free offprints of their article and a copy of the part in which the article is published.
Other contributors receive a copy of the part to which they have contributed.

e All material published in this journal is refereed. Every manuscript submitted to the journal is subject to review by at least
one independent, expert referee.

Style
1. Levels of headings should be clearly indicated (no more than four levels).
2. Cases:

e C(Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than as a
footnote. Give at least two and preferably all available citations, the first listed being the authorised reference.

e Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company series
(ie CCH, Butterworths); media neutral citation.

e “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at 34; 66
ALJR 408; 107 ALR 1.

e Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for Community
Services [2002] NSWCA 247 at [19].

e For international cases best references only should be included.

3. Legislation should be cited as follows:
Trade Practices Act 1974 (Cth), s 5S1AC. The full citation should be repeated in footnotes.

4. Books should be cited as follows:
Macken JJ, O’Grady P, Sappideen C and Warburton G, The Law of Employment (5th ed, Lawbook Co., 2002) p 55.

e In footnotes do not use ibid or op cit. The following style is preferred:
4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journals should be cited as follows:
Odgers S, “Police Interrogation: A Decade of Legal Development” (1990) 14 Crim LJ 220.
Wherever possible use official abbreviations not the full name for journal titles.

e In footnotes do not use ibid or op cit. The following style is preferred:
6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and
its Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co.,
subscription service) at [16.340], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include
the date the document was viewed.

For further information visit the Lawbook Co. website at http://www.lawbookco.com.au or contact the Production Editor.
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