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CASE NOTES

Admissibility of evidence created for dispute resolution; the timing of an order for
medation; and mediation media watch — David Spencer ...........cccooeveeievveevciiiiinieeenne 5

ARTICLES

ADR processes and their role in consensus building — Hon Justice Andrew Greenwood

This article was originally presented by Justice Greenwood as the opening address of the
Alternative Dispute Resolution Conference in 2009. It shares some of his Honour’s views
about the critical role alternative dispute resolution processes play in building consensus,
thus putting an end to disputes between citizens whether individuals, or corporate citizens
engaged N DUSINESS ACIVITICS. ...evueeieriiiierieiiieteetiete ettt ettt ettt ettt et st eneeseeeneeneeeeeas 11

Why d ] \ I iversities? _ Zil

Students are suing Australian universities in increasing numbers. Whilst the absolute
numbers of cases are not high, the trend is disturbing and the cases are often complex and
difficult to handle. This article presents the results of empirical research demonstrating that
higher education involves protracted conflict for some students. This research also
demonstrates that the reasons for student discontent do not concern the standard of
university education, but are often about the fairness of the processes used by universities
to make decisions about students. Students are seeking independent review of these
university decisions, but are overwhelmingly not finding it from courts and tribunals,
sometimes because they choose the wrong cause of action or because none is available.
Suggestions are made to improve dispute-handling and to provide an inexpensive and
accessible method of independent review of university decision-making. ............ccccecuenueene. 20

Scope of the arbitration clause — recent developments — Peter Gillies

The interpretation of the arbitration clause is significant for a number of reasons. It confers
and delimits the jurisdiction of the arbitrator. The award may be challenged on the basis
that the arbitrator acted beyond jurisdiction. The clause may be construed in such a way as
to defeat the parties’ intention that the disputes arising from the underlying contract be
resolved in a one-stop adjudication. Both of these considerations warrant drafting the
clause broadly, and may warrant the courts construing arbitration clauses broadly. The
trend of recent authority is for courts to construe clauses expansively, to the point where
the historically narrower phrase “arising under” is to be viewed as being synonymous with
the wider expression “arising out of’; and indeed that these two phrases are to be equated
with the historically broad phrases “in connection with” and “in relation to”. A proper
view of contemporary authority may be that it is only where the parties have clearly set a
limit on the arbitrator’s jurisdiction that their clause should be construed more
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Mediation of complex commercial di rior to litication: The Del I rt of
Chancery approach — Michael Legg

The Delaware Court of Chancery in the United States has adopted a novel Mediation Only
Program for dealing with complex commercial disputes. The Mediation Only Program
involves sitting judges mediating disputes prior to any litigation being commenced in the
court. This article describes the operation of the Mediation Only Program and discusses
whether it could be usefully adopted in Australia. .......c..cccceeieiiirieninienenieeneeeeeee

Mediation i | busi ice  Michael Reds

This article describes why, in the writer’s view, mediation should be adopted as a process
of first choice in dealing with business diSPULES. ......c.cevverrierriierieiiiienierie et

Lawvers acting as mediators: Ethical dilemmas in_the shift from advocacv to
: ity — . " Cul

Traditionally, a legal representative’s boundaries have been defined in one dimension,
namely, acting in their clients’ best interests. The role of the third-party facilitator imposes
a distinct set of ethical dilemmas and obligations requiring standards for impartiality, fee
payment, conflict, confidentiality, professional conduct and fairness. Where lawyers act as
mediators, challenges arise in the transition from an advocate for a single party to a neutral
process manager (in facilitative mediation). It is clear that rules, guidelines and
recommendations alone will only go so far in assisting the paradigm shift a lawyer must
actuate when “changing hats”. Standardised training as well as diligent adherence to
principles and guidelines must accompany this shift to ensure the ethical and practical
competencies underpin consistent best practice and fulfilment of the parties’ process needs
in alternative diSpute reSOIULION. ........coeeviiriiiiiriiiiirieritetereee ettt

44

53

59

(2010) 21 ADRJ 1


http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ADRJ/volumes/21&contentSourceHref=journals/ADRJ/volumes/21/parts/1/articles/44/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/ADRJ/volumes/21___tocType=fullText___sortBy=articleDate&searchId=1&hit=5&hits=7&articleType=fulltext&freeText=&titleCode=Moccdptltdcoca
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ADRJ/volumes/21&contentSourceHref=journals/ADRJ/volumes/21/parts/1/articles/44/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummar
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ADRJ/volumes/21&contentSourceHref=journals/ADRJ/volumes/21/parts/1/articles/53/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/ADRJ/volumes/21___tocType=fullText___sortBy=articleDate&searchId=1&hit=6&hits=7&articleType=fulltext&freeText=&titleCode=Migbp
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ADRJ/volumes/21&contentSourceHref=journals/ADRJ/volumes/21/parts/1/articles/59/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummary.jsp?curRequestedHref=journals/ADRJ/volumes/21___tocType=fullText___sortBy=articleDate&searchId=1&hit=7&hits=7&articleType=fulltext&freeText=&titleCode=Laameditsfati
http://legalonline.thomson.com.au/jour/resultDetailed.jsp?curRequestedHref=journals/ADRJ/volumes/21&contentSourceHref=journals/ADRJ/volumes/21/parts/1/articles/59/fulltext&tocType=fullText&hitListPageContext=http://legalonline.thomson.com.au/jour/resultSummar

Submission requirements

All contributions to the journal are welcome and should be emailed to the Production Editor, Australasian Dispute Resolution
Journal, at LTA.adrj@thomsonreuters.com for forwarding to the Editor.
Licences
e It is a condition of publication in the journal that contributors complete a licence agreement. Licence agreements can be
downloaded at http://www.thomsonreuters.com.au/support/as_contributors.asp and emailed with the submission or mailed
separately to the Production Editor, Australasian Dispute Resolution Journal, Thomson Reuters (Professional) Australia
Limited, PO Box 3502, Rozelle, NSW 2039.
Letters to the Editor
* By submitting a letter to the Editor of this journal for publication, you agree that Thomson Reuters, trading as Lawbook
Co, may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate the
letter.

Manuscript

» Manuscript must be original, unpublished work that has not been submitted or accepted for publication elsewhere,
including for online publication.

* Personal details (name, qualifications, position) for publication and a delivery address, email address and phone number
must be included with the manuscript on a separate page.

e Manuscript must be submitted electronically via email in Microsoft Word format.

* Manuscript should not exceed 4,000 words for articles or 1,500-2,000 words for section commentary or book reviews.

* An abstract of 100-150 words must be included at the head of articles.

 Authors are responsible for the accuracy of case names, citations and other references. Proof pages will be emailed to
contributors but excessive changes cannot be accommodated.

* Graphics (diagrams and graphs) to be grayscale; in .jpeg format; no more than 12 cm in width; within a box; of high
resolution (at least 300 dpi); font is to be Times New Roman, no more than 10pt. The heading for a graphic should be
placed outside the box.

Peer review
e This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each
article is, prior to acceptance, reviewed in its entirety by a suitably qualified expert who is independent of the author.
Style
1. Levels of headings must be clearly indicated (no more than four levels).
2. Unpointed style is to be used — there are no full stops after any abbreviation or contraction.
3. Cases:
* Where a case is cited in the text, the citation follows immediately after the case name, not as a footnote.
* Authorised reports must be cited where published, and one other reference can be used in addition.
 For “at” references use media-neutral paragraph numbers within square brackets whenever available.
* For international cases best references only should be used.
4. Legislation is cited as follows:
e Trade Practices Act 1974 (Cth), s 5S1AC (including in full within footnotes).
5. Books are cited as follows:
Ross D, Ross on Crime (3rd ed, Lawbook Co, Sydney, 2006) pp 100-101.
« In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.
! Hayton D, “Unique Rules for the Unique Institution, The Trust” in Degeling S and Edelman J (eds), Equity in
Commercial Law (Lawbook Co, Sydney, 2005) p 284.
2 Hayton, n 1, p 286.
6. Journals are cited as follows:
Kirby M, “The Urgent Need for Forensic Excellence” (2008) 32 Crim LJ 205.
« In footnotes do not use ibid or op cit. Repeat author surname and add footnote reference to first mention.
3 Trindade R and Smith R, “Modernising Australian Merger Analysis” (2007) 35 ABLR 358.
4 Trindade and Smith, n 3 at 358-359.
¢ Wherever possible use official journal title abbreviations.
7. Internet references are cited as follows:
Ricketson S, The Law of Intellectual Property: Copyright, Designs and Confidential Information (Lawbook Co,
subscription service) at [16.340], http://www.thomsonreuters.com.au/default.asp viewed 25 June 2007. Underline
the URL and include the date the document was viewed.

(2010) 21 ADRJ 1 3



SUBSCRIPTION INFORMATION

The Australasian Dispute Resolution Journal comprises four parts a year.

Customer service and sales inquiries:

Tel: 1300 304 195 Fax: 1300 304 196

Web: www.thomsonreuters.com.au
Email: LTA.Service@thomsonreuters.com

Editorial inquiries:
Tel: (02) 8587 7000

HeEAD OFFICE
100 Harris Street PYRMONT NSW 2009
Tel: (02) 8587 7000 Fax: (02) 8587 7100

THOMSON REUTERS

© 2010 Thomson Reuters (Professional) Australia Limited ABN 64 058 914 668

Lawbook Co. Published in Sydney

ISSN 1441-7847

Typeset by Thomson Reuters (Professional) Australia Limited, Pyrmont, NSW

Printed by Ligare Pty Ltd, Riverwood, NSW

(2010) 21 ADRJ 1



	CASE NOTES
	Admissibility of evidence created for dispute resolution; the timing of an order for medation; and mediation media watch – David Spencer

	ARTICLES
	ADR processes and their role in consensus building – Hon Justice Andrew Greenwood
	Why do students sue Australian universities? – Hilary Astor
	Scope of the arbitration clause – recent developments – Peter Gillies
	Mediation of complex commercial disputes prior to litigation: The Delaware Court of Chancery approach – Michael Legg
	Mediation is good business practice – Michael Redfern
	Lawyers acting as mediators: Ethical dilemmas in the shift from advocacy to impartiality – Naomi Cukier


