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confidentiality, 22
Absent advisor
lawyer, role of, 222-223
Absolutely Fabulous, 102
Adjudication
settlement, versus, 157-159
Adversarial negotiation
nature of, 212,216
Advisor observer
lawyer, as, 223-224
Agents
principles and, 217
Alternative dispute resolution
proposed pledge, 8-9
satisfaction levels of participants, 151-152
scrutiny, 10-11
terminology debate, 11
win/win expectations, 11
Arbitrators
powers of
Electra Air Conditioning BV v Seeley International Pty Ltd, 137-138
Yarraman Pine P/L v Forestry Plantations Queensland, 138-140
Archaeology of knowledge, 90
Australian Dispute Resolution Association (ADRA)
complaints against mediators, process for handling see Complaints handling process
Australian National Mediator Standards
Practice Standards, 144-146
Book reviews
Alternative Dispute Resolution, 193-194
Conflict and Dispute Resolution: A Guide for Practice, 129-130
Mediating With Families, 194-195
Charter of Rights for Mediators and Dispute Resolution Practitioners
proposal for, 16
Community Justice Centres (CJCs)
origins of dispute resolution, 10, 17
Complaints handling process
ADRA model, 41-46
confidentiality, 43
conflict resolution approach, 113-114
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creating identity, 114-115
creation of, 113
customer service approach, 113
design process, 115-119
distress, 115-116
good listening, 116-117
insight, 116
passion and politics, 115
risk management, 117-118
features, 42-43

Guide to Good Practice for Complaints Handling for Mediation Practitioners, 41-42

having a say, 112-119

independent decision-maker, absence of, 42-43
limitation period, 43

mediator rights, 15-16

professional standard approach, 113, 247-248

Compulsory family dispute resolution

“best interests of children”, 93
best interests principle, 94
expert power, 93
FDR practitioner
accreditation, 93
power bestowed upon, 95
“genuine effort”, determining, 93-94
government policy, 92
institutionalisation, 91
legislation, 92
neutrality, 89-90
organisational policy, 93
power in, 91-92
power structures, 90-99
practitioner power, 89
practitioners
accreditation/registration rules for, 113
reflexive practice, 94-95
time pressure, 94
voluntary participation, 89

Confidentiality

admissibility of mediated agreements, 22
advantages, 20

complaints against mediator, 43
contractual, 19

cultural factors, 22

254

(2009) 20 ADRJ 253



Index

disadvantages, 20-21
exceptions to 18, 21
limitations, 21
statutory, 21
mediation principle, as, 105-106
Mediator's Handbook, 18
mediator's opening statement, 18
exceptions, 18
native title disputes, 22
private sessions, 19-20
provisions, 74
reporting obligations of mediators, 17
statutory enforcement, 19
subsequent proceedings, 201-202
United States, status in, 18
without prejudice privilege, 19-20
Conflict coaching, 35-36
Conflict resolution
post-graduate studies on, 112
role of, 115
Consensus
having say in, 112
Dispute resolution
clause, interpretation of, 202-204
family see Compulsory family dispute resolution; Family Dispute Resolution
non-adversarial see Non-adversarial negotiation
post-graduate studies on, 112
workplace, 236-239, 243
Fair Work Act, under the, 236, 243
private mediators, role of, 241-243
Work Choices process, 236-237, 239-241
Distributive gain
desire for, 217
Domestic violence
power imbalances, 13-14
Elitism, 244-245
Empathy
point of view and, 217
Employment
workplace dispute resolution, 236-239, 243
Fair Work Act, under the, 236, 243
private mediators, role of, 241-243
Work Choices process, 236-237, 239-241
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Ethics

mediation, 201-204, 244-247

Expert contributor

lawyer, as, 224-225

Facilitator

comments from floor at public meeting, handling, 109
consultative committee
building confidence in, 110
desirable size of, 110-111
duty to client, 107
empowerment, 109-110
family dispute resolution see Family dispute resolution
managing strong emotions, 108
mediator bias, 108
payment for services, 107-108

Fair Work

workplace ADR, 236-239, 243

Fairness

comparisons of dispute resolution processes, 147-149

Family dispute resolution

accreditation of practitioners, 172

compulsory see Compulsory family dispute resolution

definition, 176

facilitative approach, 174-178

facilitator
active participation, 178
competence, demonstrating, 173-175
interaction between parties and, 174
knowledge, skill and attitude, 172-173
techniques, 173

parenting conciliation, 176-177

schooling issues, 177

Family group conferences

coaching to overcome conflict, 35-36, 39-40

conflict resolution principles, 35

conflict within extended families, 34, 39-40
coaching, 35-36, 39-40

family as learning organisation, 36-39
alignment and dialogue, 38-39
feedback, 36-37

independent facilitator, 39

origins, 33

power issues, 34-35
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preparation, 33-34
alignment and dialogue, 38-39
coaching conflict, 35-36, 39-40
obstacles to, 35
stages, 33-34
Family Law Act 1975 (Cth)
family law mediator, defining role of, 92-93
mediator neutrality, move away from, 93
Family Law Handbook
review of, 130-132
Family Law (Shared Parental Responsibility) Act 2006 (Cth)
certificate relating to genuine effort, 12
Fawlty Towers, 102
Federal Court
court-connected mediation, 229, 235
referral statistics, 232-233
reporting of ADR service, 230-231
settlement rates, 234-235
Fisher, Roger, 214-216
Follett, Mary Parker, 213-214
Foreclosure cases
“rocket docket” system 74-75
Foucault, Michel, 90-91
Franchise systems
compulsory mediation, 29
exacerbation of, 30
Franchising Australia 2006, 26
innovation and change, management of, 24, 29-30
Integrated Conflict Management Systems, 30
overview, 24-25
resolution, 26, 30-31
sources, 28-30
conflict
causes, 24, 28-30
disclosure requirements, 25, 27
diversity, 26, 28
education of participants, 27
franchising relationship, nature of, 26-28
power imbalances, 25, 26
future prospects, 31-32
good faith, 28
government inquiries, 25-26
Griffith and ACCC research project, 26-27
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Matthews Review, 25
renewal framework, 28
risk, understanding and appreciating, 27-28
significance to Australian economy, 24
Franchising Code of Conduct, 25, 29
process deficiencies, 31
Global financial crisis
foreclosure cases as result of, 74-75
Good faith
“genuine good faith”, 203
interpretation, 203
requirement to negotiate in, 202-204
Hong Kong
mediation in civil justice reform, 120-128
establishment of, 120
implementation, 127
Mediation Council's comments on final report, 125-127
proposals, 121
Working Party recommendations, 124-125
Working Party's report and public concerns, 121-124
Human Resources Management (HRM)
theory, 237-238
Humour
kinds of, 97
status used as method of, 101
use in mediation, 96-103
Identity
creating an, 114-115
Impartiality
definition, 12
mediation principle, as, 106-107
Improvisation
dramatic, 100
eye contact in, 101
improvisational games, learning through, 102-103
musical, 100
use of, 100-103
Improvisers
skills of, 103
Insight
ability of, 116
Institute of Arbitrators and Mediators Australia (IAMA)
appointment of new Chief Executive Officer, 140
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Principles of Conduct for Mediators, 184, 186-187
power imbalances, 185
Integrative negotiation, 213-214
International Mediation Institute (IMI)
intercultural mediation competency certification, 165-166
Legal practitioners
absent advisor, as, 222-223
advisor observer, as, 223-224
expert contributor, as, 224-225
mediation, contribution to, 220-222, 228
Guidelines, 221-222
professional participant, as, 225-227
spokesperson, 227-228
subsequent proceedings, acting in, 201-202
Listening
acknowledgement of feelings and emotions, 209
active and passive, 207-208, 211
authentic, 208-9
bias and prejudice, restraining, 209-10
cultural awareness, 210-11
genuine interest, expressing, 208-209
good, 116-117
importance of, 206-207
power relations between parties, 210-211
Mclntosh, Dr Jenn, 93
Mediation
active listening see Listening
agreement
admissibility, 22
confidentiality provisions, 74
Tribunal order from, 5-6
bias, 108
conciliation and, 230
confidentiality see Confidentiality
costs versus costs of proceedings, 71-74
decision in Baulkham Hills Shire Council v Hahn, 71-72
decision in Western Areas Exploration Pty Ltd v Streeter [No 2], 72-74
court-connected, 229, 235
referral to mediation statistics, 232-233
reporting of ADR service, 230-231
settlement rates, 234-235
cultural sensitivity see Mediation accreditation
debriefing process, 146

(2009) 20 ADRJ 253 259



Index

definition, 230
domestic violence issues, 13-14
emotion in, 96-103
engendering positive, 98-99
ethical standards in Australia, 184-185
facilitation and
commonalities and differences, 104-111
facilitative, use of, 77-87
Hong Kong, in see Hong Kong
humour in, 96-103
improvisation, use of, 98-102
judge-led, 8-9
lawyers, role of, 220-222
Guidelines, 221-222
mandatory, 14-15
media watch, 204-205
medical negligence dispute resolution see Medical negligence dispute resolution
metaphors in see Metaphors
native title disputes, 231
neighbour disputes, 75-76
neutrality, 11-12, 56-58
over-professionalisation, 23
principles, application of, 105-107
professionalisation and philosophy in, 180-183
referral statistics, 232-233
regulation of, 184
research project from Supreme and County Courts of Victoria see Victoria
“rocket docket” system, 74-75
scrutiny, 10-11
settlement sum, 74
tribunal order from, 5-6
use of, 75-76
voluntariness, 14, 17-18
types of mediation, 17-18
win/win solution, 11
“Wise Man” clause, 6-7
Mediation accreditation
cultural diversity, 162-163
conflict, attitudes to, 163
importance to practice and training, 163-165, 170-171
mediation trainees, 165
elitism, 244-245
ethical standards, 184-192, 245-247
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family dispute resolution practitioners see Family dispute resolution
intercultural mediation training
assessment, 170
criteria, setting, 167
cultural awareness and sensitivity, 168
feedback, 170
framework, 167
materials and approaches, 169-170
training goals and objectives, 169
international mediation competency accreditation and standards, 165-166
Mediation Accreditation in Australia Report 2006, 165
National Mediation Accreditation System, 162-163
cultural diversity and, 162-163
purpose of, 162
workplace mediators, 242
Mediator
see also Facilitator
active and passive listening, 207-208
bias and prejudice
perceptions of, 242
restraining, 209-210
clarification of issues, 207
complaints against see Complaints handling process
confidentiality see Confidentiality
cultural awareness, 210-211
ethical autonomy, 184-187
family dispute resolution see Family dispute resolution
feelings and emotions, acknowledgement of, 209
genuine interest, expressing, 208-209
intervention
humour as, 97-98
listener, as, 206-207
metaphors, use of see Metaphors
neutrality, 11-12, 56-58, 65-66
concept, 57
power balancing, 12-13, 179
researcher objectivity and, 59-60
subjectivity, alternative paradigms and reflexivity, 60-65
value neutrality, 57-58
power balancing, 12-13, 179, 210-211
private
workplace dispute resolution, 241-243
reflexivity, 56-58
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researcher objectivity and, 59-60
reporting obligations, 22
rights, 15-16
specialist knowledge, 242

Medical negligence dispute resolution

apologies, 82
benefit of using, 77-87
conventional methods, 79-80
doctors reluctance to attend, 83
emotional factors, 80
facilitative mediation, use of, 77, 80-84
challenges, 83-84
mediator
need to find right, 85-87
neutrality, 85-87
medical negligence narratives, 78
needs and interests of patients and families, recognising, 80-81
parties
power relations between, 84-85
principled negotiation, use of, 80-84
settlement levers, 82
tort law reform, bargaining in shadow of, 78-79

Menkel-Meadow, Carrie, 216, 218
Metaphors

National Alternative Dispute Resolution Advisory Council (NADRAC)

conceptual, 47

conventional, 49-50

definition, 47

mechanics of, 47-50

Neuro Linguistic Programming (NLP), 53

operating, 53-55

organising principles, as, 50-53

orientational, 49

use in mediation, 47-50, 55
operating metaphors, 53-55
organising principles, as, 50-53

Complaints Handling Working Group, 42
culture, relevance of, 164
“mediation description”, 145

National Mediation Accreditation Standards, 12
Native title

court-connected mediation, 231
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Negotiation
good faith, 202-204
integrative, 213-214
non-adversarial, 212, 218-219
principled, 80-84, 214-215
criticisms, 215-216
problem-solving, 216-218
Neutrality
mediation principle, as, 106-107
Non-adversarial negotiation
integrative negotiation, 213-214
nature of, 212, 218-219
principled negotiation, 80-84, 214-215
criticisms, 215-216
problem-solving negotiation, 216-218
Participation
active listing, role of, 209, 211
disputant perceptions, 149-150
lawyer, role as professional, 225-227
power relations between parties, 210-211
Patten, Bruce, 214-216
Philosophy
mediation, in 181-183
philosophical disposition of Australian society, 181
utilitarianism, 182-183
Positive Psychology
coaching movement and, 35
Power
awareness, 13
balancing, 12-13
domestic violence issues, 13-14
dynamic concept, 14
family group conferences, 34-35
franchising relationships, 25
imbalance, 183, 185-186
ethical autonomy of mediators, 184-187
ethical standards, redevelopment, 190-192
provision of legal advice, 183-184, 186-187
United States, 187-190
stereotypes, 13
Professionalisation
mediation, in, 180-183
nascent, 180-181
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traditional, 180
Property dispute
decision in Bradford v James, 75-76
Queensland Commercial and Consumer Tribunal
jurisdiction to make order from mediated agreement, 5-6
Recognised mediator accreditation body (RMAB)
requirements, 15
framework for complaints, 41
Risk management
practice, 117-18
“Rocket docket” system, 74-75
Settlement
adjudication, versus, 157-159
future of, 159-161
justice, whether, 155-157
adjudication and, 157-159
overview, 153-154
promotion by courts, 153
basis of policy, 154-155
critique of policy, 155-157
rates, 234-235
Simpsons, The, 102
Spokesperson
lawyer, as, 227-228
Tort law reform
medical negligence laws, changes to, 78
UNCITRAL Model Law, 140-141
Ury, William, 214-216
Utilitarianism, 182-183
Victoria
mediation in Supreme and County Courts, research project, 142-143
advice, offering, 145-146
after, 146
agenda setting, 145
before, 143-144
comparisons of dispute resolution processes, 147-152
during, 144-146
fairness, 147-149
methodology, 143
opening statements, 144
participation, 149-150
private meetings, 145
process analysis, 146-151
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satisfaction levels, 151
visual aids, 145
Voluntariness
mediation principle, 105
Vote
women's right to, 112
indigenous, 112
Wise Man clause, 6-7
Without prejudice privilege
application of, 19-20
Work Choices
dispute resolution process, 236-237, 239-241
Workplace
dispute resolution, 236-237, 243
Fair Work Act, under the, 236, 243
private mediators, role of, 241-243
Work Choices process, 236-237, 239-241
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