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CASENOTES

Costs ramifications for parties not mediating in good faith and parties going
“completely cuCKO0™ — DaVid SPERCEF .........ccoeoueeeeiiieieieeiee ettt 5
ARTICLES

Separation of powers, courts, tribunals and the state — Guy Cumes

The article considers what is meant by the third arm of government within the separation
of powers doctrine and examines the core features of courts and tribunals. It questions the
place that tribunals occupy within the doctrine and the purpose of the state in creating
tribunals. The argument is made that tribunals are hybrid institutions whose central
purpose is to foster quick, cheap and informal dispute resolution as a part of the executive
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Foundations for mediation practice: Hong Kong’s evolving landscape — Guy Lipert

The development of mediation practice in Hong Kong goes back to the 1980s. Since then,
it has found a receptive audience in the areas of construction and matrimonial disputes.
However, it has yet to gain wider acceptance, eg in the commercial sector, and the
community more generally. Hong Kong’s Judiciary, ever aware of the excessive costs,
delay and complexity associated with the civil justice system has reviewed that system and
is proceeding with reforms for its improvement, some of which aim to support the use of
mediation. In time, the promotion of mediation in the civil justice system will prove a
stimulus for the use of mediation elsewhere in Hong Kong. Presently, however, it is
worthwhile considering the existing infrastructure which supports conciliation and
mediation in Hong Kong — for arguably this may serve a source of experience and
knowledge upon which future developments in the field may build. ..........cccocoeeenieennncnnn 17

How do financial services consumers access complaints and dispute resolution
processes? — Professor Tania Sourdin and Louise Thorpe

Recent research conducted by the writers into consumer credit disputes has revealed a
number of factors that impact upon the use of and access to complaints and alternative
dispute resolution processes by consumers. In particular, the research has suggested that
many consumers who may have grievances or concerns do not even access or use
complaints and dispute resolution services. The research identified that those consumers
who take some form of action to resolve their complaints or disputes tend to be located in
certain geographical areas, have higher socio-economic status and education levels, and
are over-represented in particular age brackets. ........coceveriiiiniieiiniiiie 25

Teaching ADR to Australian law students: Implications for legal practice in
Australia — Judy Gutman, Dr Tom Fisher and Dr Erika Martens

Alternative dispute resolution (ADR) is entrenched in the legal process in all Australian
jurisdictions and, as a corollary, in most law school curricula in Australia. This article
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examines the interface between ADR practice and contemporary legal education by
reporting on an empirical study on attitudinal change among first-year students conducted
at La Trobe Law and considers questions that persist about the effect of ADR training on
Australian law students and its impact on legal practice in Australia. .........ccccevvvvervennennne.

Culture and negotiation: The role of morality — David Jenaway

This article explores the effect of explicitly incorporating personal morality into legal
practice, with a specific focus on legal negotiations. This discussion focuses on the
technique of “mindfulness meditation”, which allows lawyers to better appreciate the
moral choices they make. It will be argued that legal negotiators should be encouraged to
adhere to personal moral benchmarks, because it enhances their ability to secure better
outcomes for their clients. This is because it provides for an increased job satisfaction for
lawyers, allows for a more productive lawyer-client relationship, and contemplates a
superior range of negotiation techniques made available by moral commitment. These
benefits can be obtained without reducing the partisan roles lawyers must play as client
AAVOCALES. ...viiiiiiiii ettt ettt ettt et et

Culture clash — can online dispute resolution be the way forward? — Dr Siew
Fang Law and David Peter Leonard

This article explores the challenges of culture and language on intercultural online dispute
resolution. It is arguable that culture and language not only bring meaning to the world,
they shape one’s cognitive processes, ie perception, interpretations and judgments.
Through the examination of Asian language and discourse, particularly Chinese, the article
explores an implicit social meaning that is centred in Asian online communication styles.
It also examines the alternative strategies, such as the use of a private vocabulary shared
by members Of the SAME CUITUTE. ......oouiiiiiriieiiieiieeieee et
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Guidelines for Contributors

Submission and licence agreement instructions

All contributions to the journal are welcome and should be sent, with a signed licence agreement, to the Production Editor,
Australasian Dispute Resolution Journal, Lawbook Co., PO Box 3502, Rozelle, NSW 2039 (mail), 100 Harris St, Pyrmont,
NSW 2009 (courier) or by email to adrj@thomson.com.au, for forwarding to the Editor. Licence agreements can be downloaded
via the internet at http://www.thomson.com.au/support/as_contributors.asp. If you submit your contribution via email, please
confirm that you have printed, signed and mailed the licence agreement to the attention of the Production Editor at the mailing
address noted above.

Letters to the Editor

By submitting a letter to the editor of this journal for publication, you agree that Thomson Legal & Regulatory Limited, trading
as Lawbook Co., may edit and has the right to, and may license third parties to, reproduce in electronic form and communicate
the letter.
Manuscript
* Manuscript must be original, unpublished work that has not been submitted for publication elsewhere. Personal details
(name, qualifications, position) for publication and a delivery address, email address and phone number must be included
with the manuscript.
e Manuscript must be submitted electronically via email or on disk in Microsoft Word format.
e Manuscript should not exceed 4,000 words for articles or 1,500-2,000 words for section commentary or book reviews. An
abstract of 100-150 words is to be submitted with article manuscripts.
* Proofs pages will be sent to contributors. Authors are responsible for the accuracy of case names, citations and other
references. Excessive changes cannot be accommodated at proof stage.
¢ This journal complies with the Higher Education Research Data Collection (HERDC) Specifications for peer review. Each
article is, prior to publication, reviewed in its entirety by a suitably qualified expert who is independent of the author.
Style

1. Levels of headings should be clearly indicated (no more than four levels).

2. Cases:

* Case citation follows case name. Where a case is cited in the text, the citation should follow immediately rather than
as a footnote. Give at least two and preferably all available citations, the first being the authorised reference.

* Australian citations should appear in the following order: authorised series; Lawbook Co./ATP series; other company
series (ie CCH, Butterworths); media neutral citation.

* “At” references should only refer to the best available citation, eg: Mabo v Queensland [No 2] (1992) 175 CLR 1 at
34; 66 ALJR 408; 107 ALR 1.

* Where only a media neutral citation is available, “at” references should be to paragraph, eg: YG v Minister for
Community Services [2002] NSWCA 247 at [19].

* For international cases best references only should be included.

3. Legislation should be cited as follows: Trade Practices Act 1974 (Cth), s 5SIAC. The full citation should be repeated
in footnotes.

4. Books should be cited as follows: Cairns B, Australian Civil Procedure (5th ed, Lawbook Co., 2002) p 52. In
footnotes do not use ibid or op cit. The following style is preferred:

4. Austin RP, “Constructive Trusts” in Finn PD (ed), Essays in Equity (Law Book Co, 1985).
5. Austin, n 4, p 56.

5. Journal articles should be cited as follows: Odgers S, “Police Interrogation: A Decade of Legal Development”
(1990) 14 Crim LJ 220. Wherever possible use official abbreviations not the full name for journal titles.In footnotes do
not use ibid or op cit. The following style is preferred:

6. Sheehy EA, Stubbs J and Tolmie J, “Defending Battered Women on Trial: The Battered Woman Syndrome and its
Limitations” (1992) 16 Crim LJ 220.
7. Sheehy et al, n 6 at 221.

6. Internet references should be cited as follows: Watson RS, Federal Offences (Lawbook Co., subscription service) at
[5.11130], http://subscriber.lawbookco.com.au viewed 25 June 2002. Underline the URL and include the date the
document was viewed.

For further information visit http://www.thomson.com.au/legal/ or contact the Production Editor.
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