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results and discussion, 115-117
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administration, 42
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costs, 42
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reasons for, 168-170
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procedural fairness/natural justice, 166-167
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rectification, 69-71
Disclosure
information at mediation, 69-71
barrister, by, 135-137
Dispute resolution system design (DRSD)
conflict prevention mechanism, 218
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aspects of family violence, 32-33
women and compulsory family dispute resolution 32-36
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aspects of, 186-187
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emotion, defined, 186-187
negative emotions, 188
positive emotions, 186
encouraging, 188
enlisting of, 186-189
risks for negotiators, 189
suppressing, 187
unavoidability of, 187
Energy and Water Ombudsman
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Citipower case, 222, 224
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resolution of civil complaints, 216
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judicial review of decisions, 222, 224-226
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ADR, in, 149-151, 152-156, 160, 217

conservation and management issues, 149

disparity of power, 157-159

increase in, 149

mediation, in, 150-161
confidentiality, 159-160, 219
costs and efficiency for self-represented litigants, 156-157
court ordered, 149, 153-155, 160
parties claiming interest in dispute, 159

mediators, alternative training for, 157

Queensland Planning and Environment Court, in, 149-161
current approach, 151-154
Practice Direction 1 of 2006, 152-154
proposed new model, 154-155

representation issues, 157, 159, 160

self-represented litigants, 154, 160
benefits for, 155-157
costs, 155, 156-7

Family Court of Australia

dispute resolution processes, 234-244
application to spectrum of, 234, 242-243
arbitration, 234, 237, 240-241, 243
case appraisal, 239-240, 243
case assessment conference, 241
case management, 234, 239
child dispute conference, 241
Child Responsive Program, 242
conciliation conference, 235, 239, 243
counselling, 235, 237-238
court reportable and non-reportable processes, 236
facilitative, advisory or determinative processes, 235, 243
legal aid family law conference, 240
less adversarial trial process (LAT), 235, 241, 243
litigation, 234, 241
Magellan Program, 242
mediation, 238-239, 243
negotiation, 234-236, 238, 243
private and public processes, 236-237
processes available inside and outside court, 234-237
range of processes, 237-242
representative and unrepresentative processes, 235
voluntary and compulsory processes, 236
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Family dispute resolution
ADR, 215, 220, 234-244
primary dispute resolution, rebadged as, 215
arrangement on spectrum of, 234, 242-243,
available processes, range of, 237-244, see also Family Court of Australia
categorising available dispute resolution options, 234-237, 243
court reportable and non-reportable processes, 236
facilitative, advisory or determinative processes, 235, 243
private and public processes, 236-237
processes available inside and outside court, 234-237
representative and unrepresentative processes, 235
voluntary and compulsory processes, 236
compulsory arrangements, 27-28, 208, 236, 244
positive aspects for women, 28-32
problematic aspects of, 32-36
financial cases, 236
practitioners, 27-28, 220
accreditation for, 208, 220, 239
collaborative law, 210-211, 234, 235, 243
parenting cases, dispute resolution certificate in, 236, 239
Family Law (Shared Parental Responsibility) Act 2006
amendments to Family Law Act 1975 (Cth), 55, 61, 220
Family Relationship Centres (FRCs)
federal government encouragement for, 234
legal representation not option in, 235
parenting disputes, availability in, 234
mediation in community setting, 237, 239
Farm Debt Mediation Act
confidentiality and disclosure under, 69-71
Institute of Arbitrators and Mediators Australia (IAMA)
fast track arbitration rules, 200-202
excerpts, 201-202
key feature, 201
time lines for parties and arbitrator, 201
Insurance Ombudsman Service Ltd
resolution of civil complaints, 216
Joint venture agreement
dispute resolution clause in, 8-9
Judicial review of industry ombudsman scheme decisions
costs, 226
industry-based External Dispute Resolution (EDR) schemes, 222-223
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procedural fairness, 225
United Kingdom challenges, 223
Jurisdiction of court
ADR processes, 207, 218
dispute resolution exclusion clause, 9
ousting, 5-8
Law Council of Australia
ADR guidelines, 207
collaborative law, 210
report on collaborative practice in family law, 211
LEADR
mediator training programs, 93-94
available courses, 94
lawyers participating in, 90
website, 94
Legal Practice Tribunal
barrister’s misconduct at mediation, 135-137
Listening skills
development of, 19-20, 249
active listening, 22-23
capacity in mediation and dialogue, 23-24
deeply receptive listening, 22-24, 26
ideology and philosophy, 20
styles of listening, 21-22
theory and research, 20-23, 245, 248-251
Litigation
adversarial process, 85-86, 234, 241
alternatives to, 213-215, 234, 241, 244
adversarialism, 87-88
Family Court processes, 241, 244
lawyer-client relationship, 86-87
mediation, distinguished, 84-86
mega-litigation, 202-204
rights-based problem solving, 88-89
Litigation Reform Commission
establishment of, 44
Mediation
alternative to litigation, as, 84-89, 205-208, 213, 223
Australia, in, 213-221, 223-233, 238-239, 243
administrative merits review see Administrative merits review
choice of models, 238-239
enthusiastic adoption by commercial sector, 215
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resolution of civil complaints, 215-216, 221
uncritical acceptance, issues regarding, 219-221
compulsory conferences, 46, 48-52, 149
conferencing see Conferencing practice
confidentiality, 159-160, 219
statutory, waiver of, 5
decision making, issues in, 162-170
definition of mediation process, 84
disclosure of information, 69-71
barrister’s failure to disclose, 135-137
emotions in negotiation, 186-193
environmental disputes see Environmental disputes
facilitation model, 51-52, 84-85, 89, 207-209, 212, 238, 243, 245, 248
formal model, 48
Hong Kong pilot scheme for see Construction industry
lawyers’ participation in, 84, 89-91, 135, 137, 205, 207-212
collaborative law, 205, 209-212
lawyer’s role in, 209, 211-212
liability for costs and admissible communication or document, 137-139
listening skills, 25-26
maternity payment claim before Administrative Appeals Tribunal, 224
meta-litigation and role of, 202-204
narrative model, 96
parties claiming interest in dispute, 159
personal injury, for see Personal injury
power imbalances, 94-96
rectification of mediated settlement agreement, 69-71
religious institutions see Religious institutions
restorative justice mediation in Fiji, 112
settlement model, 51-52, 238
theory of, 49-52, 85, 94-96
victims of sexual abuse see Victims of sexual abuse
Mediation trainers
accreditation, 92-94, 100, 140, 182-183
conferencing considerations, 140-148
effective conflict resolution training see Conflict resolution training
LEADR scheme, 90, 93-94
Recognised Mediator Accreditation Bodies (RMABs), 92-94, 143, 183
training requirements in Oregon, 53-54
Mediator
accreditation, 92-94, 100, 140, 182-183, 220, 239
conferencing considerations, 140-148
national system, 93-94, 141-143, 239
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Code of Mediator Conduct, 93, 182-183
development of options and alternatives, 50
practical techniques for conflict resolution, 248-251
restorative justice, 140-142, 145-147
disputed issues, identification of, 49, 245
emotions in negotiation, 186, 249
encouraging positive emotions, 188
enlisting positive emotions, 186-189
risks for negotiators, 189
environmental disputes see Environmental disputes
ethics, 94, 119-125, 178-185
ethical obligations, 119-121
improved framework for, 178-185
teaching of, 121-125, 178-179
facilitation of outcomes, 13-16, 25, 51-52, 207-208, 212, 248
factors, 50-51, 140-141, 178-173, 207-212, 245-246
Institute of Arbitrators and Mediators Australia (IAMA), 200-202
legal practitioners, as, 47, 49, 52, 84, 207-209, 211, 220
case for, 89-91, 210-212
collaborative law, 205, 209-212
listening skills, 19-26
National Mediation Standards (NMS), 120, 183-184
occupational therapists as, 47-52
professional conduct, 178-179, 180-185
fidelity to good of self-determination, 181, 185
fitness for office, 182-183
“public office”, mediation as, 181-182
training see Mediation trainers
conflict resolution training see Conflict resolution training
National Alternative Dispute Resolution Advisory Council (NADRAC)
establishment of, 217
facilitative model of mediation, 207-208
report on accreditation for mediators, 93, 143, 180
role, 142-143, 179, 184, 217
standards for teaching ethics, 120-121, 182-184
National Mediation Standards (NMS)
ethics for mediators, 120, 183-184
National Mediation Standards Committee, 93
National Native Title Tribunal
criticisms of mediation program, 71-72
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model clause, 9
online dispute resolution (ODR) trial program, 72
ODR website, 72
Occupational therapists
interdisciplinary mediators, 47-48
mediators in personal injury compulsory conferences, 47-52
Ombudsmen
ADR providers, 219
Australian industry-based External Dispute Resolution (EDR) scheme, 222-223
Citipower case, 222, 224
Masu case, 224-225
procedural fairness, 225
resolution of civil complaints, 215-216
costs, 226
judicial review of decisions, 222, 224-226
Online dispute resolution (ODR)
availability of, 72, 93, 96-100
benefits, 96-97
six-month trial program by New South Wales Law Society, 72
role-play options, 97-100
comparative, 100
demonstrated, 99
fishbowl, 99-100
traditional, 98-99
Parenting
shared parenting
book review, 55-61
definition, 55
post separation, 55-59
Personal injury
adversarial paranoia, 50
background, 44-45
barrister’s failure to negotiate in good faith, 135-137
client’s desired results, 46
fiscal compensation, 47, 49
compensation for workers see Workers Compensation Commission
compulsory conferences, 46, 48-52
development of options and alternatives, 50
interdisciplinary mediators, 47-48
legal practitioners as mediators, 47, 49-50, 52
mediation models, 49-52
negotiation, 50
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funded, thorough rehabilitation and re-employment plan, 51
insurance crisis of early 2000s, 44
Litigation Reform Commission, 44
occupational therapists as mediators, 47-52
Recognised Mediator Accreditation Bodies (RMABs), 92-94, 143, 183
Religious institutions
complaints of sexual abuse against, set protocols for, 10-11
“Healing Steps” process, 10-14, 16-18
“Towards Healing” process, 10-18
mediation with victims of sexual abuse, 13-18
facilitation meeting, preparation for 14-15
financial considerations, 16
procedural fairness, 18
questions of compensation, 12, 14-17
pastoral and financial assistance, 15-16
relationship between legal system and clergy, 11-12
background to, 17-18
Residential tenancy cases
ADR in, 101-109
advantages, whether, 103-104, 109
appropriateness in disputes, 101-104, 109
problems, 101-103
Australian legislation, 101, 106, 109
Australian Capital Territory, 108-109
New South Wales, 107-109
Queensland, 103
Victoria, 106-107, 109
households owned by landlords where tenancy agreement, 101
overseas experience, 104-106
Tenancy Tribunals, role of, 101, 108-109
Canada, 105
New South Wales, 107
New Zealand, 105
Norway, 105
Sweden, 105
Victoria, 104, 106
Restorative justice
concept of, 140-141
criminal justice system, in, 145-147
definition, 141
Fiji, in, 110-112
process applied to conferencing see Conferencing practice
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United States, in, 144
Settlement
deed, 5-8
disadvantages of early, 45-46
mediation, 51
collaborative law negotiations, 210-211
model of, 51
out of court, 44-46
reasons for, 45
Statutory confidentiality
waiver of, 5
Telecommunications Ombudsman
Australian industry-based External Dispute Resolution (EDR) scheme, 222-223
resolution of civil complaints, 216
costs, 226
judicial review of decisions, 222, 224-226
Television litigation
C7,202-204
mediation, in, 203
Tenancy cases see Residential tenancy cases
Victim compensation
compensation fund for victims of 9/11, 61-63
payment by religious institutions, 12, 15-16
measuring financial assistance, 16-17
Victims of sexual abuse
effects on, 10-11, 13, 15, 17
emotional damage, 13, 17
mediation with religious institutions, 10-18
facilitation meeting, preparation for, 14-15
mediation process, 13-15
questions of financial assistance, 12, 14-17
standard of proof, 13
victim as “problem”, 11-12
Women
compulsory family dispute resolution, 28
positive aspects of, 28-32
problematic aspects of, 32-36
maternity payment claim before Administrative Appeals Tribunal, 224
Workers Compensation Commission
decision making, 162, 166-170
appropriate procedures, 166-167
evidence and weight of evidence, 167-168
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ex tempore decisions, 170
planning, making and communicating decisions, 170
procedural fairness/natural justice, 166-167
reasons, 168-170
function and powers, 166
principle that mediator cannot arbitrate, 217
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