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Aborigines

power imbalance in native title mediation, 37-38
Adjudication

characteristics, 72
Alternative dispute resolution

See also Adjudication; Conflict resolution; Early neutral evaluation;
Expert determination; Med-Arb; Mediation; Mini-trial; Negotiation

advantages, 255

disadvantages, in construction disputes, 68-69

mandatory, compared with voluntary, 252

precedent bank, 25

user satisfaction, 247

when required prior to litigation, 80-81
Apology

admission of fault, distinguished from, 41-43

advice not to apologise, why given, 44-45

benevolent gesture, protection as, 48-49

declined

Hollingsworth, Peter, former Governor-General, to victim of child
sexual abuse, 44

Howard, John, to stolen generation, 44
Western Power managing director, for death of two women, 44
defence, as, 48
definition, legislative, 42-43
insurance policy, impact on benefits of, 50-51
legal implications generally, 43-44
liability, admission on question of, 48-49
mediation, role in, 51
mitigate consequences of wrongdoing, to, 47-48
Open Disclosure Project Review, 50-51
remedy, as a, 45-46
“safe”, what is, 42-43, 48-50
sentencing, role in, 48
what is, 41
when ordered, 46
Arbitration
“action or other civil proceeding”, whether amounts to, 126-128, 132
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CIETAC-see China International Economic and Trade Arbitration
Commission (CIETAC)

Civil Procedure Act 2005 (NSW), order to arbitrate under, 239-240
disadvantages, 74-75
international
confidentiality, implied
court approaches to, 57-63
generally, 54-56
construction disputes, 67-68
liquidation/administration of party, effect on, 131-134

UNCITRAL Model Law on International Commercial Arbitration, 57,
131, 282-283

legislation, history of (UK), 56-57

liquidation/administration of party, effect on, 124-134

“proceeding in a court’’, whether amounts to, 128-131, 132-133

third party access to infrastructure facilities, 194-195
Arbitrator

appointment, 284-285

confidentiality, 281

Ethical Rules for Arbitrators (China), 281, 285

neutrality, 281

selection, 281, 284-285
Booknotes

Alternative Dispute Resolution, Sourdin T, 288-291

Beyond neutrality, Bernard S Mayer, 210-223

Conflict Diagnosis and Alternative Dispute Resolution, Coltri L, 292-301

Dispute Resolution in Australia: Cases, Commentary and Materials, David
Spencer and Tom Altobelli, 224-230

Burton, John, 142-152
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Silver Fox Company Pty Ltd (The) ATF Baker Family Trust v Lenards Pty
Ltd, 164-166

Steel v Joy, 10-12

China International Economic and Trade Arbitration Commission
(CIETAC)

Arbitration Rules 2000, revision, reasons for, 282
Arbitration Rules 2005
arbitrator, appointment under, 284-285
award, 286
domestic arbitration, 286-287
generally, 283-287
jurisdiction under, 284
proceedings under, 284-286
summary procedure, 286
arbitrators, selection, 281, 284
Ethical Rules for Arbitrators, 281, 285
history, 280
membership, 281
panels, 281, 283
Community Justice Centres
mediation of Local Court civil disputes trial-see Local courts
Confidentiality
arbitration, international
court approaches to, 57-63
generally, 54-56
arbitrator, 281
Farm Debt Mediation Act 1994 (NSW), under, 140
mediation
communications during, 51-52
court ordered, 241
documents prepared for or pursuant to, 161-164
evidence at, to determine costs, 166-167
exceptions to, 138, 140
final offers made at, access to, to support costs claim, 164-166
legal professional privilege, 139
need for 135, 137-138
settlement agreement reached at, 167-169
statutory requirements, 52-53, 140-141
“without prejudice” privilege, 91-93, 136-137
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Contflict resolution
beliefs hindering, 215-216
crisis in, 210-213
engagement, 217-219
needs not met by consensual basis conflict resolution, 211-212
neutrals, 212-213, 215
practitioner
See also Arbitrator; Dispute Resolution Advisor; Mediator
advocacy, 220-221
skills, 211
specialist, 219-220
training, 216
redefining, 221-222
resistance to, 213-214
society and, 216-217
Construction industry disputes
Build Operate and Transfer (BOT) tenders, negotiation of, 275
change disputes, 276-277
claim
acceptance or rejection, 277
Common sources of construction claims (figure), 173
Construction claim process (figure), 174
documentation, 175
elements, 278
examination of, 174-175
identification, 174
negotiation, 175
notification, 174
presentation, 175
prevention, 175
process, 173-174
quantifying financial impact, 277-278
sources of, 172-173
what is, 277
claims negotiation system (MASCOT), 276
computer agent (CONVINCER) for facilitating negotiation, 275
contract, modifications to, 276
decision support tool, use of in hypothetical case
completed decision trees (figures), 181, 182, 183

© LawBOOK co. 310 (2005) 16 ADRJ 307



Volume 16

generally, 179-186
identification of critical issues, 185
issue identification, 178-179
outcome identification, 180-181
sensitivity analysis, 184-185

dispute resolution
adjudication, 72
disadvantages of ADR, 68-69
dispute resolution advisor, role, 74
Dispute Review Board, 73
expert determination, 72-73
generally, 68, 69
methods, 66
pattern of use of methods, 75-78
proposed general topographic pattern (table), 77
range of, 69-70
range of ADR Mechanisms (table), 70

Disputes arise from disagreement on entitlement and quantification
(Table), 76

documenting project, 276
generally, 170, 271-274
international
legal culture, 67-68
political influence, role, 67
negotiation
generally, 170
issue identification, 178, 179
outcome identification, 178, 180-181
preparation for, 171
three stages in preparing for construction dispute negotiation , 178
training in, 274
use of, 273
Precision Tree software
basic structure of a decision tree (figure), 176
concepts, 176-177
decision tree in construction bidding (figure), 177
decision tree in construction investment (figure), 177
generally, 175-176
stakeholders, who are, 278-279
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Consumer disputes
Financial Industry Complaints Service (FICS)
judicial review of decisions of, 99-104
membership, 101, 102
unconstitutional exercise of Commonwealth power, 13-14
industry based resolution scheme, constitutionality, 13-14
Contracts
construction industry, modifications to, 276
implied terms, by imposition of law, 55-56
Costs
access to mediation materials to support claim for, 164-167
court ordered mediation, 241
sanction, for refusal to mediate
costs would be disproportionately high, 9, 12, 26
court rule, role of, 16-18
delay, 9, 12, 26-27
generally, 5-6, 15-16, 19, 81, 273
merits of case, 8, 25-26
nature of dispute, 7-8, 22-23
other settlement methods attempted, 8, 26
point of law to be decided, 10-12
reasonable prospect of success, 9-12, 20, 27-28
Courts
“action or other civil proceedings”, 126-128, 132
civil litigation reform (UK), 273

Commercial Court Working Party, identification of matters unsuitable for
dispute resolution, 22-25

court ordered dispute resolution, when unsuitable, 22-25
court ordered mediation
confidentiality, 241
costs, 241
duty to participate, 241
privilege, 241
referral, 241
refusal, costs sanction where-see Costs
dispute resolution, role in
generally, 79-80, 82-84
post-litigation procedures, 82
pre-litigation procedures, 80-82
early assessment program (EAP), effect on cases going to trial, 252
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local courts-see Local courts
procedure, under Civil Procedure Act 2005 (NSW)
arbitrate, order to, under, 240
generally, 239-240
mediation, equivalent sections dealing with (comparative table), 241
objects, 239
purpose, overriding, 242
Uniform Rules Committee, membership, 241
“proceeding in a court”, 128-133
solicitor, duty to, 91
Dispute analysis
booknote, 292-301
Dispute resolution-see Conflict resolution
Dispute resolution advisor
role, 74
Dispute Review Board
characteristics, 73
Early neutral evaluation
demise, 93-94
European Convention for the Protection of Human Rights
mandatory mediation under, 22
Expert determination
characteristics, 72-73
clause
construction of “final and binding” in, 105-106
terms of, 105
final and binding nature, 104-115
stay of legal proceedings following
complexity of dispute, 113-114
discretionary remedies, availability, 111
factors, other, 114
jurisdiction to grant, 106-107
primacy of parties’ agreement, 112-113
scope and extent of stay, 115
stay of other proceedings, 107-111, 115
Family disputes
children, effect on home, 266
home
costs of establishing new, 268
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loss, effect of, 259-260
researching effect, 260-261
meaning of
generally, 257-258, 261-262
Impact of relationship loss on meanings of home (table), 269
Multi-dimensional meanings of home (table), 258
mediation
case note, 95-98
privileged communication during, 52
power, 266-267
relationship
deteriorating, 262-263
end of, 263-266
Financial Industry Complaints Service (FICS)
judicial review of decisions of, 99-104
membership, 101-102
unconstitutional exercise of Commonwealth power, 13-14
Home-see Family disputes
Infrastructure facilities
generally, 187
third party access to
ACCC’srole, 191, 192-193, 194-198
arbitration following declaration of service, 194-195
“declaration’’ of service under Trade Practices Act 1974 (Cth)
declaration criteria (table), 190
importance, 188
stages, 188-191
determination by ACCC, 194
generally, 187-188
improvements, suggested, to process, 195-197
negotiation following declaration
delay, minimising, 192
generally, 191-194
good faith, 192-193
information, disclosure of sufficient, 193
outcomes, regulator approval of, 193-194
negotiation-arbitrating terms of access, 191, 198
International arbitration-see Arbitration
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Justice Research Centre
Plaintiffs’ Satisfaction with Dispute Resolution Processes report, 250-251
Liquidation/administration
party to arbitration, of, effect, 124-134
stay of legal proceedings, policy, 126
Litigation
alternative dispute resolution, satisfaction with, compared to, 247-255
satisfaction with, 246
Local courts
See also Courts
mediation in, generally, 199-200
mediation of disputes from (trial)
Registrar’s support, 203
results, 206-208
setting, 203
solo mediation, suitability for, 202
Table, 207
types of disputes, 202, 207-208
pre-trial review, 205-206
Med-Arb
advantages, 71
use, 70 -71
what is, 70
Mediation
characteristics, 70
co-mediation, suitability, 201
compulsory or encouraged, 6, 28
confidentiality-see Confidentiality
court programmes, voluntary, 248
evaluative, 202, 203
facilitative, 202, 203, 216
local courts-see Local courts

mandatory, European Convention for the Protection of Human Rights,
under, 22

misuse, 214

models, 203

nature of, 90

power in-see Power
refusal
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costs sanction against party
costs would be disproportionately high, 9, 12, 26
court rule, role of, 16-18
delay, 9, 12, 26-27
generally, 5-6, 15-16, 19, 81, 273
merits of case, 8, 25-26
nature of dispute, 7-8, 22-23
other settlement methods attempted, 8, 26
point of law to be decided, 10-12
reasonable prospect of success, 9-12, 20, 27-28
justified, reasons for, 20-21, 28
resistance to, reasons for, 214
satisfaction with, 246
settlement, 202, 203
settlement agreement
enforceability, 168-169
whether binding, 168-169
tribunal orders, non-attendance at, effect, 237-239
what is, 245-246
Mediator
See also Dispute Resolution Advisor
impartiality, 204-205
solo mediator
advantages, 202
generally, 209
suitability of dispute to, 202
Mini-trial
characteristics, 72
Negotiation
adversarial, 245
children, upper primary school age
capacity to, 117-122
framework for negotiation, 122-123
construction industry disputes-see Construction industry disputes
problem-solving, 245
third party access to infrastructure facilities-see Infrastructure facilities
what is, 244
Neutrality
arbitrator, 281
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Ombudsman
UK Insurance Ombudsman Bureau, 101
Power
balance of, 204-205
commodity, as, 32
culture, relationship with, 37-38
empowerment factor, importance, 249
family disputes, in, 266, 267
forms of, 32-33
infrastructure facilities, disputes over access to, 195
Mayer, Bernard, analysis, 32-33
power imbalances, 31-32
theories
Bagshaw, Dale, 35-37
Cobb, Sarah, 36-37
discourse, 35-37
Foucault, 34-35
narrative, 36-37
postmodern, 33-37
Rifkin, Janet, 36-37
Solicitor
duty to court, 91
Tenancy dispute
confidentiality of previous mediation materials, in later litigation, 161-164
UNCITRAL Model Law, 57, 282, 283
Victorian Civil and Administrative Tribunal
mediation conducted by, review of, 237-239
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